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What is arbitration?

Alternative dispute resolution process.

Arguments and evidence presented to an independent
third party (the arbitrator).

Arbitrator/s makes a determination (an “award”).

Adopts a formal structured process, like litigation.

The arbitrator/s determination is binding and supported
by reasons.
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The Arbitration Acts commenced on 9 July 2024
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PUBLISHED BY AUTHORITY

(Registered at the General Post Office, Port Moresby, for transmission by post as a Qualificd Publication)

No. G537] PORT MORESBY, MONDAY, 15th JULY 2024

NOTICE OF COMMENCEMENT

I, GRAND CHIEF SIR BOB DADAE, GCL., G.C.M.G., K. St. ., Governor-General, by virtue of the powers
conferred by the undermentioned Acts and all other powers me enabling, acting with, and in accordance with,
the advice of the Minister for Justice and Attorney-General, hereby fix the date of publication of this Instrument
in the National Gazette as the date on which the said Acts shall come into operation —

No. 01 of 2024 — Arbitration (Domestic) Act 2024
No. 02 of 2024 — Arbitration (International) Act 2024
Dated this Tuesday, 9th day of July, 2024.

Sir BOB DADAE,
Governor-General.

Printed and Published by C. Leoturat, Govemment Priter,
Port Moreshy.—537.
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International Arbitration
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Arbitration
(International) Act

> Enables the enforcement of international
arbitration awards in PNG (implementing the
New York Convention).

> Sets out the procedure for conducting
international arbitration in PNG.
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What categorises arbitration as “international arbitration”?

1

One of the parties
has its place of
business outside
PNG.

2

The seat of the
arbitration is
outside the
countries in which
the parties have
their place of
business.

3

A substantial part of
the obligations to be
performed is
outside the
countries in which
the parties have
their place of
business.

4

The subject matter
of the dispute is
most closely
connected to a place
outside the
countries in which
parties have their
place of business.

5

Parties expressly
agree that the
subject matter of
the arbitration
agreement relates to
more than one
country or territory.
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International Arbitration procedure - notable provisions

Z Time limitation to commencement of proceeding €O Notice to bring proceedings against the State

» Time limits under the Frauds and Limitations Act 1988 or any
other applicable laws apply.

» The International Act binds the State.

» Section 5 notice under the Claims By and Against the State Act
does not apply where the State is a party.

. . (@)

» Parties can agree on a procedure to appoint and to determine the

number of arbitrators. > An arbitrator or tribunal can grant interim measures, such as
> If there is a failure to agree on the appointment of arbitrator(s), a orders to:
suitably qualified body is to be established by the responsible v maintain or restore the status quo:

Minister to resolve the matter. Until that body is established, the

Chair of the ADR Committee is to resolve the matter. v preserve evidence; or

v take action to prevent or refrain from taking action that is likely
to cause current or imminent harm or prejudice to the arbitral

process itself.

E@ Role of Lawyers @ Confidentiality

» All documents and matters relating to any international arbitration
are confidential.

> Arbitrator standards, codes of ethics and a process for credentialing of
arbitrators may be established by judges of the National Court.

» Parties may represent themselves or engage a lawyer who is
qualified in any legal jurisdiction of that party’s choice.
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Domestic Arbitration
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Arbitration (Domestic)
Act

> Rules for conducting domestic arbitration

> Creates a referral system for the Court.
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National Court
Commercial Track

599 current cases

2 Judges
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Domestic Arbitration procedure - notable provisions

Z Time limitation to commencement of proceeding €O Notice to bring proceedings against the State

> Time limits under the Frauds and Limitations Act 1988 or any » The Domestic Act binds the State.

other applicable laws apply. » Unlike international arbitration, notice under the Claims By and
Against the State Act applies where the State is a party.

» The Act provides scope for parties to exclude the notice

(O] .
«@ Appointment of arbitrators requirement through agreement.
Interim measures
» Parties can agree on a procedure to appoint and to determine the ) o
number of arbitrators » The Domestic Act also allows for interim orders to be made by the
arbitrator or tribunal.
» If there is a failure to agree on the appointment of arbitrator(s), a
suitably qualified body is to be established by the responsible @ Court-annexed arbitration
Minister to resolve the matter. Until that body is established, the
Chair of the ADR Committee is to resolve the matter. > Subject to limited exceptions, the Domestic Act gives the National
> Arbitrator standards, codes of ethics and a process for credentialing of Cogrt power tg refer any matter befo_re it for_resol.utlon by _
arbitration. This power can be exercised by it on its own motion or

arbitrators may be established by judges of the National Court.

m Role of Lawyers

> Parties may represent themselves however, if they wish to
engage a lawyer, that lawyer must be qualified to practice in PNG.

with consent of the parties.

@ Confidentiality

Like the international act, all documents and matters relating to
any domestic arbitration are confidential.

\;7
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> The role of the National Court

> Supervisory role in both domestic and international arbitration.
> Supervisory powers include:
v" dismiss /stay court proceedings in favour of arbitration;

v" determine claims of disqualification of arbitrators on account of bias;
v assist in receiving evidence;

v recognising and enforcing of arbitral awards.
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> The case for a PNG Arbitration Institute
> Envisaged in legislation.
> Independent Peak Body

» Research
> Accreditation and Training

>  Practice

> Administration of domestic and international arbitration.

> Develop and administer Rules consistent with legislation and
modelled on regional examples:
> ACICA

> Resolution Institute
>  SIAC
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> A body to resolve arbitral tribunal composition

issues (Domestic Act)

(2)  Whers the parties fail to deterin the mumber of erbilrators, the fusmber of arbitrators shall
be one.

18. APPOINTMENT OF ARBITRATORS.
1) No person shall be precluded by resson of that person’s nalionality from acting asan
arbitrator, unless otherwise agreed by the parties,

(2} Parties are frec to agree on a procedure of eppointing the arbitrator or arbitrators,

(3)  Where the agreement under Subsection (2) fails -

(a}  inan arbitration with three arbitrators, cach party shall appoint one arbitrator, and the
two arbitrators shall appoint i third arbitrator, If 3 party fails to appoint an arbiteator
within 30 days of recetpt of a request to do so from the other party, or if the two
arbitrators fail to agree on the third arbitrator within 30 days of their appointment, the
appointment shall be made, upon request of a party, by the authority specified in
Section 19 and

(B)  in an arbitration with a sale arbitrator, if the parties are unable fo agree on the
arbitrator, that arbitrator shall be appointed, upon request of a party, by the authority
specified in Section 19,

(4] Where under a appointment procedure agreed upon by the parties -
(@) aparty fails to act as required under such procedure; or
() the parties, or two arbitralors, are unable 1o reach an agreement expected of them
under such procedure; or

() athird party, (which for the avoidance of doubt, could inchude an arbitral

institution), fails to perform any function entrusted to it under such procedure,
any party may request the authority specified in Section 19 1o take the necessary measure, unless the
agreement on the appointment procedure provides other means for securing the annointment

(5)  The auchonty specified in Section 19, io apporinting an arbitraen, shal have dug regard i
any qualifications requined of the arbétesnot by the agreemsent of the parties and 10 such consfiberations as
are Iikely 10 secure the appombment of aa dependenl and imgastial arbitraoy

{6} I appointing 4 wle or third nrbitratoe, the authority specified in Section 19 shall take inin
ccunt, |6 dedstion bo the conssderations mentioned above, the advisability of appointing an arbitrater
of anationiabity other thin the sationalitics of the pasties, where the parthes wre of different nationalities

{7y A decision on a matter vesied by Subsections {3) o (4) to the shionity specified i section
19 shall be subjedt o o apoeal or review

19, MISISTER TO APPOINT BODY TO RESOLVE ARBITRAL TRIBUNAL
COMPOSITION IS81ES,
(1) The Minister may, by nofice in the Natianal Gzete, appaied # ainlably qualified bedy to
resolie the matiers specified in Section 19(3) and (4).

{20 The Minister may, by notice in the National Gagetle. reveke iy apposniment made undeg
Subseghion (1),

(3 Untfl the Mimister ollerwise detcrmines i sccordance with Subsectian (1) and (2), the

atices specified in Section 18(3) and (4) shall be resolved by ihe Chair of e Abemative Disgiste
Reselution Committee o the Court
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> A body to resolve arbitral tribunal composition
issues (International Act)

agreement on the appointment procedure provides other means for securing the appeintment.

(2} Where the parties fail to determine the number of arbitrators, the number of arbifiators shall (6)  The authority specified in Section 18, in appointing an arbitrator, shall have due regard fo
bethree, any qualifications required of the arbitralor by the agreement of the parties, and to such considerations
as are likely to secure the appointment of an independent and impartial arbitrator. In appointing a sole
17. APPOINTMENT OF ARBITRATORS. or third arhitrator, the authority specified in Section 18 shall take into account, in addition to the
(1) No person shall be precluded by reason of thal person’s nationality from acting as an considerations mentioned above, the advisability of appointing an arbitrator of a nationality other than
arbifrator, unless otherwise agreed by the parties, the nafionalities of the parties, where the parties are of different nationalities,
(2)  The parties are free to agree on a procedure of appointing the arbitrator or arbitrators. (7) A decision on a matter vested by Subsection (3) or (4) to the authorily specified in Section

18 shall be subject to no appeal or review.,
" (3)  Where the parties fail to agree under Subsection (2) -
(a) inan arbitration with three arbitrators, cach party shall appoint ane arbitrator, and the

two arbitrators shall appoint the third arbitrator; or COMP OSIT[,UN ISSUES. . } . . .
() in an arbitration with a sole arbitrator, i the patties are unable to agree on the (1)  The Minister may, by notice in the National Gazette, appoint a suitably qualified body to

arbitrator, that arbitrator shall be appointed, upon request of a party, by the autharity fesolve the maiters specified in Sections 17(3) and 17(5).

18. MINISTER TO APPOINT BODY TO RESOLVE ARBITRAL TRIBUNAL

speciied in Section 18. (2} The Minister may, by notice in the National Gazette, revoke any appointment made under

. . . . . Subsect 1.
(4} 1faparty fails to appoint an arbitrator within 30 days of receipt of a request to do so from ubsection (1)

the other party, or if the twa arbitrators fail to agree on the third arbitrator within 30 days of their (3)  Until the Minister otherwise determines in accordance with Subsections (1) and (2), the
appointment, the eppointment shall b made, upon request of a party, by the authority specified in matters specificd in Sections 17(3) and 17(5) shall be resolved by the Chair of the Alternative Dispute
Section 18, Resolution Committee of the Court,

(5} Where under an appointment procedure agreed upon by the partics -
(a) aparty fails to act as required under such procedure; or -6-
(B)  the parties, or two arbitrators, are unable to reach an agreement expected of them
under such procedure; or
(¢)  athird party (which for the avoidance of doubt, could include an arbitral institution),
fails to perform any funetion entrusted 1o it under such procedure,
any party may request the authority specified in Section 18 to take the necessary measure unless the

agreement on the appointment procedure provides other means for securing the appointment.
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Thank youl!

Heralding in a new era — PNG's arbitration regime (allens.com.au)



https://www.allens.com.au/insights-news/insights/2024/03/Heralding-in-a-new-era-PNG-arbitration-regime/
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Allens is an independent partnership operating in alliance with Linklaters LLP.





